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$7.9 Mil. Verdict in Bad Falth Action

BY SHANNON P DUFFY

1.5 Canrrhbosis -I'_.-m._,\-\n..lfg'.h'

n whal appears 10 be ihe largest insor-
I._.nc-_' had faith verdict ever handed up in
7 |’-:|'||'|:~:. Ivania, a federal Jury has awarded
mavre than %79 million — including 5625
miillien in |'|||.r|.i|:i'.'c_' damages
claim that his insurer’'s failure to offer the
limits of his policy led to a 32.5 million mal-
practice verdict againgl him.,

The verdict in Jurinke v, The Medical
Protecifve Co. is a victory for attomeys hMark
W Tanmser and Peter M. Newman of Feldman
Shepherd Wohlgelermer Tanner & Weinstock
and Mark Frost and Gregg L. Zeff of Frost &
Fai |

Frost had represented plaintiffs Stephen
and Cymthia Jurinko in a medical malpractice
suil against Paul G. Marcincin for allegedly
failing to diagnose Stephen Junnko's skimn
CRNCET,

After Marcincin was hit with a $2.5 mil-
lion verdict in April 202, he assigned his
r':-l:hlx 1o the Junnkos o pursue s bad faith

n & doclors

claim against his inswrer, ag well az his

rghts to pursue a legal malpractice case

agi wnsl iz lawyer.

Left had orgimally
filed the had faith suit
on- his own, bat
Tanner and Mewman
were added to the
team, with Tanner
taking the bead role at
trial, - because Frost
WaS 4 “necessary wit-
ness” in the case and
therefore could not act as irial counsel.

Mow a federil j1|:r:.' has found that MedPro
engaged in bad faith by refusing to offer any
more than 550,000 — instead of the full
200,000 of Marcincin's policy — 1w ssile
the case,

Tanner told the jury that the insurer’s
refasal to offer Marcincin's policy limit was
“unreasonable™ and ihat the company was
“gamhbling with Lir. Marcincin s lile sav-
INgs."

The Jurinkos, Tanner ssid, decided not o
pursuc Marcinein's home and asscts, but
instend 10 accept an assignment of his claims
.;la_"ilil'n.l % insurer.

In its wverdict,

TANNER

the jury awanded the

Jurinkos more than
1.6 million in com-
pensatory  damiages
— the difference
berween Barcincin's
pahicy Dmat and the
“excess werdict
against him, minos $1
million  coniributed
by the CAT Fund —
and 5625 milhon 1n

NEWMAN

punitive damages.

The insurer's lawyer, Jeffrey Lerman of
Momigomery MoCracken Walker & Rhoads,
said yesterday that he intends 1o “vigorously
appeal” the vendict, and that he believes it
should be overumed becanse there was no
evidence that MedPro ever troly had an
“opportunity” 1o setlle the cass for an amoum
within the policy limits.

The verdict Is the largest bad faith award
ever repomed in Peansylvania, acconding o
anomey Richard L. Mcbdonighe Jr. of Post &
Schell, the author of Tnswrance Bad Faith i
Penmsylvanio, the sixth edition of which will
be published by ALM next month.
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Argued in Chop Shop Case

7Y The Pennsylvania Sup<rice Cour erred
in fallowany fderal procesdene foe pes-
vacy righis and misspplicd the oxigene

circiEmamnces w5t in @ chop shop case,
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Justice Anthony Kennedy's work as

Justices Buth Bader Ginsbarg, Stephen G,

stop ot a national boundory,” =
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“The six-day trial before U5, District Judge
Cynthia M. Rufe was a complicated one in
which the jury heard conflicting pestimony
ahout settlement discussions ai various stapes
in the Jurinkos" medical malpractice case.

The Junnkos had swed Marcincin as well
as  SmithKline  Beecham  Clinical
Laboratories and one of s doctors, Andrew
5. Edelman.

Srephen Jurinko blamed both doctors for
failing to diagrose his skin cancer of o time
when it could have been cured easily,
Instesd, be said, the cancer melastiszzed and
spread amd required extensive surgery Lo
remaove lvmph glamds, ac well ag a year of
ingerferon treatments.

Evidence at the trial showed that Edelman,
who performied the Isboratory tesls on a biop-
gy from a lesion on Jurinko's nose, had
reported that he found mo cancer. But the
repart also sakd that the biopsy sample was
imsufficiant.

Frost contendled thay Edelman shoald have
found the cancer in the first biopsy test. and
that his emor was  compounded by
Marcinein’s fuilure o order a second biopsy.

Prior to the trial, Philsdelphia Common
Pleas Judge Sandra Mazer Moss held a set-
tlement conference in which she placed a
vilue of hetween §1.5 and 52 million on the
cae, and recommended that each defendant
= Marcincin, Edelman and SmithKline —
each pay a one-third contribution.

Accondang o court papers, SmithEline set-
tled disrimg the trial for 5525 (X0,

Common Pleas Judge Alfred 1. DiBona,

wihw presided over the thal, recommendsd
during the trial thas the case should sebile for
£1 .6 million.

Frost testified that he had' originally
demanded £1.6 million, bot laer wos
approval from the Jurinkos to accepd a total
of £1 millson.

With SmiubhKline's 5525000 already inm
hand, Prost said the case could have senled
for another $4T75000. Since the CAT Fund
had already agreed io contribube 5300 00,
Frost said the scttlemsent could have been
repched if MedPro had offered the full
S00.000 of Marcincin’s policy.

Frost also sad that, dunng jury delibera-
tions, when the jury had o guestson about
d.pm!_:n. hBona told the defense lawyers
that it was nol boo lale o setle.

But nos setbement was reached, Frost sand|
and the jury retumed 1 %25 million verdict in
which 1t exonersled Bdelman and found
Marcincin 100 percent respongible for the
migsed dagnosis,

But Lerman sand the bad faith claim
agains MedPro should never have gone Lo
trial because the evidence showed that Frost
never told defense lawyers that he had
reduced his demand.

As a result, Lerman said, MedPro relied on
DiBonra's recommendaion that ai least £1.1
million more was meeded 1o settle the case.
And sinee the CAT Fund was offering o
more than 5300 000, Lerman said, MedPro
had no reason to know that the case could be
seftled fior an amoant within Marciscin's pol-
icy limits,

Under the bad faith stane, Lerman said,
an insurer is liable for sn excess verdict oaly
if there is proof that it had am opportunity te
sedile for policy limits and refused to do so.

But Tanmer eaid indernal documents from

Medical Protective's adjusters showed that
the insurgr was aware thot the case could
have ssttbed for a total of £1 million.

According 1o counl papers, Marcincin was
defended at irial by atborney James B
Kileoyne of Plymouth Mesting, Pa.

Kilcoyne, in a repont to MedPro_ adjusier
Jarmes ALY, said Marcinein's “main problem™
in defending himeelf was “the language in
Dr. Edelman's report that the biopsy speci-
men was ol adequaie.™

After Marcincin gave his deposition,
Kilcoyne reported to Alf he had been a
“good witness,” but that his record keeping
was poor, and that “in my view, this is a case
which will have to be setiled. ... | believe Dr,
Marcincin has ExposUTe p.a.rtil:ul.prl:.' In veew
of hix poar recard Eeepang qmn:ming Ehe
lesiom in question.”

And after Edelman gave his deposition,
Kilooyne reported Lo AT that “Edelman pes-
tifved extremely well and uaforunately hiin
the defense of Di. Marcinein in that it was s
beliel thalt as a specialist, Dr. Marcinein
should have been abile to understand the lan-
guage of the pathology repon and continae 1o
follow the patient closely.”

MedPro also insumed Edelman, whose
lawyer sent a memo o AN that said i0would
b “difficult” to defend their clicat, and thai
1 do not believe that Dr. Marcincin can be
defended. ... [ hope that Dy Marcinein
resolves this case prioe o trial ™

Tammer told the jury that after the case was
settled with SmithKline, Marcincin told
Eilcoyne during every lunch and after recess
in the evening to setthe the case.

During the trial] A contscted Kilooyne
and advised him to increase his offer to
$150000 if the CAT Fund would pat up
$500.000, but Frost was never informed of

that, Tanner said.

When Frost sttempted to nestart settlement
talks, Tanner said, he was wld by DiBona
that the remaining defendants were not offer-
iNg ARY MO0 MONEY.

As a result, Tanner said. Frost believed
prios o the verdict that the only offer on the
table consisied of $300000 from the CAT
Fund and 550,000 from MedPro on behalf of
Edelman.

Tanner said MedPro's failed strategy in
the firsi trial was mirrored in the bad faith
trial. :

Adthough the Juninkos were willing to set-
tle the bad faith claim for a figure between 51
million and $2 mullion, Tanmer sand, MedPro
never offered any more than 3300,000, and
later mjﬂ:l.ﬂl an affer 1o entér 1610 3 high.lhw
agresment pl.'.iur 1o the vierdict.

“Their refusal 1o negotate s what got
them in troable in the (st place.” Tanner
gand.

If wpheld, the verdict could have a disect
impact on Marcisein's legal malpractice suit
againe Kilcoyne, which was also sssigned o
the Jurinkos.

Kileoyne's lawyer in that case, Jeffrey B.
MeCarron of Swartz Camphell, said yester-
day that the bad faith vesdict effectively
deprives Mareincin of any damage claims
apainat Kiloovme.

MeCarron sabd he also inends to argue
that Marcinein can’t pursse the legal mal-
peactice claim because the theory directly
conflicts with the theory in the bad faith case.
By blaming MedPro for the excess wverndict
against him amd winning on that claim,
MeCarron gaid, Marcinein wouald be begally
estopped from pursuing & claim in which he
said the same damages were the result of
Kibcoyne's conduct, =
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